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I. Background
Internet users in Indonesia are growing rapidly.
Based on data from the Indonesian Internet Service
Providers Association (APJII), of a total population of
264.14 million people, 171.17 million of them were
connected to the internet throughout 2018. Compared
to the previous year, there was a growth of 27.9
million internet users. 1]
The rapid use of the internet has been
followed by developments for e-commerce in
Indonesia. Based on 2016 Economic Census data
released by the Central Statistics Agency (BPS), the e-
commerce industry in Indonesia in the last 10 years
has grown by around 17% with a total of around 26.2
million businesses. [2] Electronic commerce
transactions (e-commerce) emerged as an alternative
to the conventional business transaction patterns that
people commonly do. The e-commerce industry in
Indonesia is projected to be the largest in all of
Southeast Asia, with a prediction of reaching IDR
1,732 trillion or US $ 130 billion by 2020. [3]
Business people see the e-commerce trend as
a promising market for developing their business. The
increasing number of merchants who sell goods
through e-commerce platforms make people
ableeasily find and buy the desired item. The
operation of these e-commerce sites is carried out by
parties who are providers, organizers and managers,
which in this paper will be referred to as "e-commerce
platform providers". E-commerce platforms in their
activities have platform users (users) who are the
general public who create and have accounts on e-
commerce sites. Because the transactions are carried
out between consumers (as users), this market place
model is also called the consumer to consumer (C2C)
model. In it, users as merchants can offer goods they
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Sales of goods resulting from infringement of brand rights on e-commerce platforms are easy to
find in the digital era. Whereas the prohibition of selling goods resulting from violation of trademark rights
has been regulated in the Trademark and Geographical Indication Law and the Information and Electronic
Transaction Law, but there are no specific rules governing the accountability of e-commerce platforms.
The problem in this paper is how the accountability of e-commerce platforms in Indonesia for the
sale of violation of brand rights? Normative legal research methods. Prescriptive data analysis in examining
various rules, theories and doctrines related to the accountability of e-commerce platforms and comparing
Indonesian and European laws.
The results show that the e-commerce platform as a third party that brings together sellers and
buyers, is responsible for selling goods through its platform. The e-commerce platform is not responsible
according to Article 1365 of the Civil Code, if you do not know that the sale of goods through the platform
is the result of a violation of brand rights, gives a warning to the seller and removes the seller's content. This
is consistent with the Decision of The Court of Justice of the European Union (ECJ) on the dispute over
L'Oréal v. eBay, which punishes the e-commerce platform eBay is responsible for selling brand rights
infringing goods.
Indonesia must immediately regulate the responsibilities of the e-commerce platform related to the
sale of goods resulting from infringement of brand rights so that it can become a juridical basis for legal
liability for errors and negligence in managing the platform that cause losses.
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own through the e-commerce platform.
Counterfeiting of goods is rife in e-commerce
transactions. Growth in the number of traders one-
commerce platformmaking the spread of counterfeit
goods even more difficult to control. Counterfeiting of
goods does not only occur in one country but many
countries. The market desire is so great and the profit
or profit obtained is significant enough for the seller to
make this phenomenon still happening.
The level of awareness of the Indonesian
people regarding the protection of intellectual property
rights is still low. According to a report from the
Special 301 Report by the US Trade Representative's
Office, Indonesia is one of 11 countries in the world
that frequently violates intellectual asset rights. [6]
Based on a study by the Indonesian Society for Anti-
Counterfeiting (MIAP) and the University of
Indonesia (UI), losses due to counterfeit goods trade
in Indonesia were estimated at IDR 65.1 trillion in
2014. [7] So with this data, it is not surprising that
Indonesia is included in the Priority Watch List by the
World Intellectual Property Organization (WIPO).
The role of e-commerce platform providers is
becoming important as the main operator that can take
action and process control over content content on
their sites. PolicySafe Harbor Policyor User
Generated Content (UGC) in an e-commerce platform
can involve users in filling in the content on the site.
The application of UGC principles is contained in an
e-commerce model in the form of a market place.
Where transactions in this market place are carried out
through third parties who provide the platform
(platform provider). [4]
The wide area of e-commerce transactions
that cross the boundaries of conventional transactions,
with the help of this information technology, has
become a legal problem. This problem exists in the
protection of intellectual property in e-commerce
activities. Especially regarding the accountability of e-
commerce platforms for brand violations in e-
commerce transactions.
Problem e-commerceWith regard to the rights
of this brand, it is reflected in the circulation of
products that violate the brand in the e-commerce
platform in the form of a market place. As stated by
Adrian Sutedi, even though the Trademark Law itself
regulates the protection of registered mark owners, in
reality there are still similarities / similarities /
imitations / falsifications between brands, either in
whole or in principle without permission from the
owner. [5] One of them is of course through an e-
commerce platform.
The legal review that is carried out is expected to find
the accountability of the e-commerce platform for
violating brand rights which is a drawback.
II. Problem
The problem that will be discussed in this
research is how the accountability of e-commerce
platforms for the sale of goods resulting from
violation of brand rights in Indonesia?
III. Research methods
This type of research used in this paper is
normative legal research. The nature of research is
based on prescriptive science or applied science. The
approach in conducting this study uses a statute
approach and comparative law. Sources of legal
materials are primary legal materials consisting of
statutory regulations and other regulations relating to
the discussion of problems, and secondary legal
materials which are non-official publications as
reference for literature.
IV. Research Results
In a concept known to the public,
the term that is often used to refer to goods that violate
the rights of a brand is "counterfeit goods", with
general terms used such as "goods kw (quality)",
"replica", "grade ori", "premium ”, And other
designations that describe the quality of goods that
violate the brand, or the level of resemblance to goods
with the original brand.
Furthermore, the forms of violation of
trademark rights can be seen from the material
provisions in Article 100 of Law Number 20 of 2016
concerning Marks and Geographical Indications
(Trademarks and Geographical Indications Law),
namely:
a. Using the same brand throughout
b. Using a brand that has the main similarity
c. Using a brand that has partially or
completely the same type of goods
causing health problems, environmental
disturbances, and / or human death.
In this regard, OK Saidin's opinion regarding
various kinds of dishonest trading practices, including
[8] Trademark Piracy practices; the practice of
Counterfeiting; actions that can confuse the public
with regard to the Nature and Origin of the Brand
(Imitations of Labels and Packaging).
Article 83 of the Law on Trademarks and
Geographical Indications has clearly provided
protection to the trademark owner and licensee as
entitled parties, as stipulated that the owner of a mark
can file a lawsuit against the party who uses the mark
without the right to compensate for the losses
incurred; and stop all actions related to the use of the
mark.
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In connection with violations committed in e-
commerce platform, Article 15 paragraph (1) of Law
Number 11 of 2008 concerning Electronic Information
and Transactions as amended by Law Number 19 of
2016 concerning Amendments to Law Number 11 of
2008 concerning Electronic Information and
Transactions (UU ITE) also provides responsibility to
the platform provider as the manager of the e-
commerce site, "The Electronic System Operator is
responsible for its Electronic System Operation".
Article 15 paragraph (3) of the ITE Law,
however, regulates: "The provisions as intended in
paragraph (2) do not apply in the event that it can be
proven that a situation forces an error, and / or
negligence on the part of the Electronic System user".
So that if the e-commerce platform is in the form of a
market place, where the goods available are goods
owned by the user as a platform provider merchant
cannot be held accountable.
There are four principles of responsibility in
general, namely responsibility due to mistakes,
presumption of responsibility, presumption of not
always responsibility, and direct responsibility.
Liability based on fault is a responsibility that is
embraced in criminal and civil law.
Liability for mistakes (liability based on
fault) is a form of responsibility that is embraced in
Criminal and Civil Law. Presumption of liability or
commonly known as reverse proof is that a person is
held responsible until he can prove his innocence.
While presumption is not always responsible
(presumption of non liability) is the opposite of the
presumption principle to always be responsible, where
it is not always the business actor who is responsible.
Absolute responsibility (strict liability) states that
business actors must be responsible for consumer
losses without having to prove whether or not there is
a fault in him.
The legal principle adopted in the
accountability relationship is because of an error (tort
liability) means that based on a certain error, a person
can sue for the loss he has experienced and the error
exists if it can be proven. There are basically four
doctrines regarding the subject of error, namely caveat
emptor, caveat vendor, contractual liability, and tort
liability.
On doctrine caveat emptor, sellers and
providers of e-commerce platforms have the same
position in conducting transactions where consumers
do not need to be protected. Therefore, consumers
must be more careful and need to get information
from business actors, both sellers and e-commerce
platforms. If there is a loss, it is the consumer's fault.
Where the consumer must prove the loss. The
weakness of this theory is that business actors know
better about the condition and nature of a product. In
addition, economically, the position of business actors
is higher than consumers so that the position of
consumers is very weak.
The opposite of theory caveat emptoris a
caveat vendor where business actors are obliged to be
careful in processing and marketing their products. If
consumers want to claim their rights over the actions
of business actors that harm themselves, consumers
are only limited to proving the existence of a
negligence, namely carelessness on the part of the
business actor which causes losses for him. However,
in practice, proving negligence is very difficult for
consumers because those who know better about the
production process are business actors.
Regulations regarding the responsibility for
managing platforms such as this are also applied in the
Circular of the Minister of Communication and
Information Technology of the Republic of Indonesia
Number 5 of 2016 concerning Limits and
Responsibilities of Trading Platform Providers and
Merchants Through Electronic Systems (Electronic
Commerce) in the form of User Generated
Content(SE Menkominfo concerning E-Commerce
Limits and Responsibilities), or better known as the
safe harbor policy in Roman Letter V Letter C number
2 is set regarding the responsibilities of the UGC
Platform provider including the operation of electronic
systems and managing content on the Platform
reliably, safe and responsible. This cannot apply if it is
proven that there is an error and / or negligence on the
part of the merchant or Platform user.
The philosophy of thinking on these
provisions can also be reflected in the sentences
contained in the Roman Letter I, the General section
which contains:
"In addition to these conveniences, the Platform is
also vulnerable to abuse by account owners and / or
uploaders who deliberately enter data and / or
information that violates the law, both for the purpose
of seeking profit or other purposes (prohibited
actions). Misuse by the account owner and / or
uploader above can harm the Platform Provider so that
the Platform Provider can be perceived as being
involved in acts that violate the law. This perception
will be a scourge for Platform Providers if the
placement is not carried out in the right position, so
that it can affect the continuity of its service business.
"
This clause has provided a description of the
conformity with the material provisions in Article 15
paragraph (3) of the ITE Law which can be used as a
basis for legal liability for goods that violate a mark.
Even so, the position of circular letters as the legal
basis for implementing e-commerce is actually not
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strong. Because the Ministerial Circular does not
contain norms of behavior (prohibition, order, permit
and exemption), authority (authorized and
unauthorized), and stipulation. [8] So that it does not
regulate the burden of sanctions for violating its
provisions.
The provisions contained in Article 15
paragraph (3) of the ITE Law and the Minister of
Communication and Informatics Circular can actually
provide leeway for platform providers to escape their
responsibilities as managers of e-commerce sites. As a
result, this can minimize the control of the platform
provider over the content uploaded by its users.
Moreover, with the e-commerce platform, the market
place type, users have the flexibility to upload their
merchandise to be offered on e-commerce sites. This
can be a problem related to the assertion of legal
responsibility that is carried by platform providers for
brand protection.
There is no legal responsibility for the
provider e-commerce platformfor goods that violate
this mark it is urgent to be regulated in laws and
regulations. The problem of selling goods resulting
from infringement of brand rights on this e-commerce
site in principle cannot be blamed entirely on the
platform provider. Because the content contained in
the e-commerce platform also comes from sellers who
become platform users. However, as a site manager,
the legal responsibility of this e-commerce platform
provider is important because in addition to the
platform provider being the party that accommodates
the seller to offer their goods, the platform provider is
authorized to determine what content can be loaded on
the site, or in this case including controlling goods for
sale.
The imposition of legal responsibility can be
based on Article 1365 of the Civil Code (KUHPdt).
The lawsuit for wrongdoing is based on the following
conditions: [9]
a. A behavior that causes harm is
incompatible with normal caution.
b. It must be proven that the defendant was
negligent in his obligation to be careful
with the plaintiff.
c. This behavior is the proximate cause of
the losses incurred.
These principles should serve as the basis for
assigning legal liability to platform providers.
Moreover, the formula stated in Article 1365 is a
"magic formula" which can cover every kind of act
against the law. In one of the references it is stated
that in order for the provisions of Article 1365 of the
Civil Code to be applicable, then every act or
negligence of a person must be reviewed individually,
as an act or negligence of a legal person (recht
subject), and it cannot be distinguished whether the
act arose because he acted as the power of others, or
acted for individuals, because what must be examined
is the immorality or appropriateness of his actions or
his negligence to determine his guilt (schuld), which
errors can only be investigated determined about the
person himself, and not in the person who gives power
to him.
Even though the violating goods are not
goods originating from the platform provider, the
platform provider still has to be responsible for its role
in the distribution of the goods circulation. Because
with the control and supervision efforts of the items
uploaded on the platform, platform providers can find
out the tendency of violations that occur. For this
violation, it should be dealt with by deleting or not
uploading the item inplatform which it manages.
The element of error as a condition of
accountability can be based on omission which causes
losses to the entitled parties. Platform providers
cannot argue that they are absolutely not responsible
for items that violate the rules on their platform as
stipulated in Article 15 paragraph (3). The reason for
this is because he is the main manager of the sitee-
commerceof course at least participate in
disseminating products that violate these laws. In this
case, the guarantee of protection against errors is also
in accordance with the provisions of Article 83 of the
Law on Trademarks and Geographical Indications.
Article 15 paragraph (3) of the ITE Law is
thus irrelevant if it is absolutely applied. However, in
principle, the content of Article 15 paragraph (3) of
the ITE Law is not entirely wrong. Given the urgency
of implementing the content of the article material
also demands caution from traders who are users not
to sell items that violate regulations. Therefore, indeed
platform users as traders and having the position of
business actors must be responsible for the goods they
own.
When referring to the comparison of the legal
system as stated by Peter de Cruz, namely asoperation
of a set of legal institutions, procedures and
regulations. [10] The case of L'Oreal et al. v. eBay in
Europe regarding the sale of the fake L'Oreal brand on
the e-commerce platform eBay, has decided the e-
commerce platform is responsible for benefiting from
the sale and is aware of the sale of pirated brands and
has not acted quickly to remove user sellers according
to The Court of Justice of the EU . [11]
The need to impose accountability on
platform providers is thus based on the urgency of
implementing the principle of legal certainty, the
principle of prudence and the principle of good faith
as desired in Article 3 of the ITE Law. In this regard,
the legal responsibility of platform providers must still
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be regulated to demand caution from platform
providers on the implementation of electronic systems
in the market place they manage as a form of good
faith to maintain platform management from
violations. This is what then needs to be regulated in
the ITE Law and other laws which form the basis for
the implementation of e-commerce.
V. Conclusions and Recommendations
A. Conclusion
E-commerce platform is the provider
authorized to determine what content can be posted on
its site, or in this case, including controlling the goods
sold. Therefore, the platform provider cannot argue
that it is absolutely not responsible for the sale of
goods resulting from violation of brand rights because
it participates in disseminating products that violate
these laws and benefits from the sale of goods
resulting from violation of brand rights.
E-commerce platform providers can still be
held responsible on the basis of errors by allowing the
circulation and distribution of such goods on their
platforms to be allowed. On this basis, the legal
responsibility imposed can be based on Article 1365
KUHPdt regarding acts against the law.
B. Recommendation
It is necessary to regulate the legal accountability of e-
commerce platform providers in the ITE Law
regarding the sale of goods resulting from
infringement of brand rights in the platforms they
manage, even though they are uploaded by users. Thus
there is a juridical basis for legal liability for errors
and negligence in managing the platform that cause
losses.
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